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1 order Ynd not proceed to discUS9 likelihood of ~uccess on the

:2 meri ts; but because I think i t ~~ol1ld be l'!3Ei t~f·.ll of the

J parties'. the lawyers' time. and the Court's time, 1 will

4 move to the breach-of-the-aare~mcntargument. the violotion

5 of the Cabl~ Commul1iccltions Act . .:mel th~ consti tl.ltional

6 arguments.

7 First, the issue of breach of ~greement.

S Breach of contract mig~t ba a better way to say it.
t

9 Cablevision in this hearing and in its supporting papers has

10 not 9hown that it is liJ.:ely to be successful on the meri ts

11 from what has been submitted to me. Cablevision claims that

12 the ordinance is a breach of the agreement.

13 However, I am not convinced th':l t this is 50.

14 The agreemen1;- specifically provides that. the cit" retains its

15 police powers. The ordinance represents legiSlation enacted

16 to benefit the public welfare. a subject that I will return

17 to later. Kalamazoo c~assifies the ordinance as con~umer

18 protection. The plaintiff classifies it as customer service

19 standards. Moreover, Kalamazoo states that the. quote,

20 "ordinance was only passed after a public hearing~ extensive

21 fact-finding, a series of meetings and discussions, and two

22 readin9s in public." I am quoting from the paper supplied,

23 but that argument was also made. That is more. it is agreed.
....

24 than is required under the city charter.

25 Cablevision argues, however, that the city
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1 has not s~tisfied the requirem~nts imposed by the chartur.

2 Neither party has supplied a copy of the relevant charter

,:; provisions. but I think I kno1i'! what the ,trgmrll~nt is.

11 Joan BurJ.:e. '"'he is the l\al'-'1nlt\7.oc, Cable

5 Adminietrator, testifies by an affidavit ot f~ct findings

6 regarding customer service calls to Cablevision. In 1989,

7 she testifies that there was an average of 16,792 calls per

8 month from a subscriber base that i~ 15,000 within the city

f

9 and approximately 42.000 in,the whol~ area; th~t the city as

19 of t~ October report, the subscri.ber based mewed to 18,491.

11 and in 1990 there. had been an aver~ge of 17.145 calls per

12 month. From a base of 18.000, that would be extraordinary.

13 From a base of 42,000, ! don't know.

14 It does not seem to me that Cablevision is

15 likely to succeed on its claim that the city has breached its

16 agreement.

17 Cablevision alleges that the ordinance was

18 adopted without complying with the city charter as I

19 mentioned before, but has provided no evidence that this is

20 so. However, in arguments today, I heard arguments about the

21 ordinance violatinq the Michigan Constitution because the

22 ordinance was not ratified by three-fifths of the voting

23 public. That was an interesting argument, not briefed by

24 anybody.

25 I found the relevant Michigan constitutional
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1 provision. gnd I found the Michigan Court of Appeals c~se

2 that Mr. Callander cited to me. and it seams to me to b~ far

J off the mark.

4 Article VIr, S~ction 25. of the Michigan

5 Constitution requires that a city in acquiring the public

6 utility shall not do so unless the proposition has first been

7 approved by three-fifths of the electors voting thereon.

8 which think is what he ~rgued.

9
(

However, the ordinance do~sn't grant a

10 franQhise. The franchise was granted by the contract. All

1.1 the ordinance does i.s regulate the franchise agreement as to

consumer protection. So it doesn't seem to me that the

13 Michigan Constitution is violated in the slightest. Nor do I

14 think much of the argument made by either side.

15 It is a franchise under federal law. That

16 is how I am looking at it, is under federal law. and it is a

17 franchise I suspect under state law. The plaintiff is

18 certainly not arguing, I don't think. that it has an invalid

19 franchise agreement with the city dating way back to 1981

20 because the city didn't put it to a vote of three-fifths of

21 the people; if it is, it has no agreement at all and

22 shouldn't be in court at all. I can't believe that is the

23 plaintiff's argument. I have to believe instead the

24 plaintiff's argument -- otherwise, if it is the argument,

25 both the city and the plaintiff are in trouble because there
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1 is no franchisa agreement what~oever to Cablevi$ion. I don't

2 think that that is the argument.

3 I think the argument j~ somehow the

4 ordinance created a franchise. The ordinanc~ d08S not cre~te

5 a franchise. It simply poli~eE a franchis~. That is all I

6 have to say about that. Much ado nbout no~hing.

7 From the evidence before me. the ordinance

8 reads to me like a reaspnable exercise of police powers in

9 response to dissatisfaction represented at the public hearing

10 and represented by the numbers of telephone calls, however

11 significant that might or might not be. to the customer

12 service department.

13 That is the argument and what I make of it

14 regarding breach of contract.

15 The argument regarding violation of the

16 Cable Communications Act, which because of my voice I will

17 call CCA, is that the ordinance is a violation of eeA because

18 Kalamazoo, and to use the plaintiff's own word,

19 "unilaterally" enacted regulations not contained in the

20 franchise agreement. Cablevision contends that its agreement

21 with Kalamazoo constitutes a franchise under 522(8) of the

22 eeA, and I agree with plaintiff Cablcvision about that. For

23 reasons that I didn't originally understand but now do, the

24 city of Kalamazoo denies this.

25 The reason the city of Kalamazoo denies it
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1 is lost on me unless it is that s&mcconcern that r exprez5ed

2 a minute ago. that somehow it can't have a franchise

J agreement unless three-fifths of the people have voted on it.

4 Since it has a franchise in which three-fifths of tho poople

5 did not vote on, it would prefer to c~ll thi5 a consent and

6 a, or an aqreement, whatever. It is. a~ far as I am

7 concerned, I am disinterested in it.

8 s~ction 552(8), which I am interested in,

9 defines a franchise as an initial authorization. or renewal

i
1~ thereof. issued by a franchising authority. whether such

11 authorization is designated as a franchise. a permit, a

12 liconse, a resolution, a contract, a c~rtificata, agreement,

13 or otherwise, which authorizes the construction or operation

14 of a cable system. That is mostly a quote from 552{B).

15 The agreement providG~ that Cablevision pay

16 a percent of its gross revenues to the city of Kalamazoo for

17 its right of access. The reason for Kalamazoo's denial that

18 its agreement with Cablevision is a franchise agreement, as !

19 said, is not clear except in the sense that I just enunciated

20 it.

21 Section 521 states that the primary purpose

22 of the CCA is to, quote. "establish franchise procedures and

23 standards which encourage the growth and development of cable

24 systems and which" -~ and I would underscore this, although

25 it is not underscored -- "which assure that cable s stems are
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1 responsive to the needs and interests of the local

I would repeat that bocause that is the

J operative language of the otat\lte most interestinq to me:

4 permit a franchise which assures that the cubIc systems are

5 responsive to the n~eds and the interests of the local

~ community. That comes from 42 U.S.C., section 521(2). and I

7 have read it verbatim.

8 Moreover, section 552{c), which has been

9 much argued today, says: "Nothing in this subchapter shall be

10 'cons~rusd to prohibit any state or any franchising authority

11 from enacting or enforcing any consumer protection law to the

12 extent not inconsist~nt with this: subchapt(:r."

13 Cablevision argues that the ordinance is

14 inconsistent with CCA -~ the argument that I find is not

15 meritorious. Under section 544(cj. Cablevision argues,

16 Kalamazoo can only enforce the custom~r service provisions

17 contained in the franchise agreement.

18 Section 554(c) provides in relevant part

19 and there is a ellipsis here quote: "The franchising

20 authority may -- ellipsis -- "enforce requirements contained

21 within the franchise for the provision of services,

22 facilities, and equipment, whether or not related to the

23 establishment or operation of a cable system."

24 That is, I was reading 554(c) I guess I

25 said. Cablevision construes this provision to m~an that



16

19

Those two claims, wall, those two claims sre

17 not the constitutional claims unless the argument is made

18 that the statute is unconstitutional. That arQument has not

19 been made. I have not been asked to declare that the eCA is

20 unconstitutional as being an impairment of contract

21 obligation or taking without due process.

22 The two constitutional claims that are made

23 by Cablevision are based on the assumption, and argument,

24 that Kalamazoo City breached the agreement. As I have

25 discussed. it does not seem likely to me at this early stage
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1 that th~re wag in fact a breach of contrac~..

2 Because I find that Cublevision has not

J sat)~fied that burdan as to the breach of contract claim. or

4 8G to th~ violation of the cable act, CCA. I easily find that

Cablevision has not demonstrated that it is likely to succeed

6 on the con~ti~utional claims; and the reason among others

7 that -- I have already discussed some of them -- that I d~n't

8 think it could succeed on the constitutional claims, first of

9 all, there would have to be a breach of the contract. or an

10 impai~ment of the contract. for the:re to be a taking " looking

11 at two separate constitutional provisions; and I find in

12 section 552 this interesting langua~e, from (ai to {ci, ~a}

13 entitled inclusion of enforcement provisions in the

14 franchise. and, (c), giving the. or leavinQ to the state the,

15 and/or any franchising' authority the power to enforce

16 con~umer protection laws.

17 Now much is made in this argument that there

18 ouqht to be some distinction between a consumer protection

19 legislation and a customer service standard. Let's analyze

20 that just for a second.

21 The plaintiff argues that because the

22 contract has provisions already involving customer service

23 standards, and because Joan Burke referred to the term

24 "customer service standards" three times in hel- letter to

25 Liz, that this is a wool in sheep's clothing, or a lamb in
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1 sheep's clothing. or a wolf in sheep's clothing. whatever th~

.2 metaphor might be: that. better stated, what tho city is

J attemptin9 to do. the argument of the plaintift Qoes, is to

4 dress liP i. t s leg.i.s 1& t ion wi. th the t~rm "consumer protect ivn

5 law" so as to fit within the statut.:: where in fact it is

6 breaching the plaintiff's contract which already has customer

7 service standards.

8 By th~ way, the statute ~lready permits the

9 contracts with the franchisees ~nd the franchisors to contain

i10 customer service standards. That PlJse:s this interesting

11 question which has not been argued: Supposing the franchise

12 agreement between now Cablevision and the ~ity of Kalamazoo

13 gave the Cablevision franchisee one hour to answer a customer

14 complaint, and that the new ordinance only permits the

15 franchisee three minutes to answer a customer complaint.

16 That, Mr. Callander argues. would be a unilateral alteration

17 of a contract agreement.

18 That is a facially inter~sting argument I

19 think. With that argument the Court is satisfied, however,

20 that the legislation specifically has permitted not only for

21 the city to have in its franchise agreement customer service

22 standards, but left to the city or the franchising authority

23 the right to pass legislation for the purpose of protecting

24 the consumer: and one must remember the language that I

25 underscored earlier.
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"If, however," goes Nowak, continues Nowak,

23 "If however, the state commits itself to a financial

24 obligation" -- to a franchise -- "the Court will review both

25 the reasonableness and the necessity of any legislation that
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1 impairs the citY'3 obligations or the municipality's

:2 obligation. II "If the court. finds that the stntl'! l-aw '.It h:sue

3 is unnecessary and unreasonable in the way thRt it alters the

4 state financial commitment. it may simply void the meBsure 35

5 violation of th:~ contract Clause. II

6 The Court's interest in Nowak is that the

7 city simply has no power to bargain away its police right to

8 protect the consumer.

9 For all of these reasonS, I find that
i

10 Cablevision has failed to convince me at this early stage of

11 the litigation that the plaintiff is likely to ~ucceed on the

12 merits of its complaint.

13 Without a finding of i'rreparable harl\'..

14 withollt a finding of lH~elihood of success on the merits,

15 this Court lacks the authority to issue either a temporary

16 restraining order or to issue a preJ,iminary injunction.

17 Therefore, the motion for a temporary restraining order and

18 the motion for a preliminary injunction is denied.

19 That is not to say that if the plaintiff

20 believes that it is entitled to temporary relief under some

21 other factual material than what I have received in this

22 brief time that I wouldn't entertain a preliminary injunction

23 hearing. It is to say that if what the plaintiff seeks at

24 this moment is a temporary restraining order it is denied.

25 It is further to say that if what the city



..

24

1 . seeks is a preliminary injunction it is aQually denied.

2 He thinks I said "cit.y" wht.::n I meAnt

J Cablevision. r m3Y well.

4 As to the difference. re~tating, t.he

5 Cablevision reque~t for a temporary restrainin9 order is

6 denied. Tha Cablevision request for a preliminary injunction

7 is denied. Not the city.

8 Anything more for me?

9 MR. CALLANDER: No, thank you, Your Honor.

i10 MR. CINABRO: Thank you, Your Honor.

11 {Conclusion of proceedings.}
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